more than 20,000 marchers, legions of floats and marching bands as well as more than 1,000,000 spectators. 7 The parade travels through Boston's South End, affectionately known as "Southie," and is considered by some to be a "cultural artifact" of the predominately blue collar neighborhood. 8 The Parade was once formally sponsored by the City of Boston. 9 Formal city sponsorship ended, however, in 1947, when the mayor authorized the Council to organize and conduct the Parade." The Parade has continued as a much loved annual event, even in the absence of official city sponsorship.
B. Irish-American Gay, Lesbian and Bisexual Group of Boston and its Claim
In 1992, several lesbian women and gay men formed an organization known as the Irish-American Gay, Lesbian and Bisexual Group of Boston ("GLIB")' Shortly after its formation, GLIB decided to participate in the 1992 Parade. Marshall, Thomas Lyons.
24 GLIB completed the form and applied to march in the Parade.' Prior to voting on GLIB's application, the Council requested a meeting with GLIB representatives. GLIB and the Council differed as to what transpired at their initial meeting. Lyons maintained that GLIB was merely asked for assurance that it would not act in a confrontational manner and that GLIB refused. GLIB, on the other hand, maintained that it was never asked for any assurances.' Within a few days, the Council voted to deny GLIB's application to march in the Parade, citing "public safety concerns" and doubts regarding GLIB's legitimacy. 29 At the mayor's urging, the two groups met again and agreed that if permitted to participate GLIB would limit its representation to twenty-five marchers carrying GLIB banners. 3 " In addition, GLIB gave its assurance that it would conduct itself appropriately.' Nevertheless, after reconsideration of GLIB's application, the Council voted unanimously 2 to exclude GLIB from the Parade. The Council's decision was based solely on its doubts as to GLIB's legitimacy. 3 GLIB immediately filed suit against the Council and the City of Boston. GLIB first argued that because the Parade was itself a public forum, GLIB had a First Amendment right to participate and could not be excluded. 4 Furthermore, GLIB argued that their exclusion violated the state public accommodation law which prohibited "any distinction, discrimination or restriction on account of... sexual orientation.., relative to the admission of any person to, or treatment in any place of public accommodation, resort or amusement." ' 35 Finally, GLIB ar- gued that the Council's reasons for GLIB's exclusion were pretextual, and moreover, the Council's primary reason for excluding GLIB was due to the sexual orientation of GLIB's members.
36
In response, the Council maintained that the Parade was a private event rather than a public forum and did not constitute a public accommodation under the state statute." Furthermore, the Council argued that the First Amendment granted them the right to control the message of the Parade by deciding who would be permitted to participate." Judge Zobel, of the Massachusetts Superior Court, rejected the Council's position and issued a temporary restraining order prohibiting the Council from excluding GLIB from the Parade. 39 Under the court order, twenty-five members of GLIB marched in the 1992 Parade.' Although the marchers were met by both support and criticism from the crowd, most described GLIB's participation as "uneventful."'"
In December 1992, the Council applied for the city permit to conduct the 1993 Parade. 42 The Council's application was granted on the condition that it cooperate with the police department in developing a "safety plan." 43 The Council, however, denied GLIB's request for a 1993 Parade Registration Form, claiming that groups with sexual themes conflicted with the Parade's religious and social values.
M Thereafter, GLIB amended its still-pending 1992 complaint alleging that the Council was merely adding to its list of pretextual reasons for excluding GLIB. ' Additionally, GLIB argued that the City of Boston, as evidenced by its "conditional" permit, was actively participating in the planning of the Parade.'M In response, the Council maintained its previous position and attempted to counter GLIB's state action argument on the grounds that it had declined financial subsidies from the City.
47 Pending trial, Judge Zobel granted a preliminary injunction compelling the Council to permit GLIB to 36 1994, at 6 (describing parade spectators as including young parents with children holding signs that read, "God Said Kill Faggots," teenagers who threw beer at GLIB marchers and screamed obscenities, other young parents shaking the hands of GLIB marchers and grandparents flashing the "thumbs-up" sign).
42. Petitioner's Brief at 4, Hurley (No. 94-749). 43. Yackle, supra note 5, at 846. The City of Boston was apparently concerned that it was "reasonable to expect" that GLIB marchers might encounter hostility from spectators or other marchers, and the situation warranted "safety plans." See also Laura Brown, Gays Promise Court Suit In Battle Over Parade Ban, BOSTON HERALD, Mar. 6, 1992, at 1. (attributing insistence on behalf of the Council that GLIB's inclusion in the Parade "posed a considerable safety risk, even with a police escort").
44. 
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march in the 1993 Parade.'
C. GLIB's Victory in the Lower Courts
The trial court held that GLIB was "entitled to participate in the Parade on the same terms and conditions as other participants." ' 49 In reaching its conclusion, the court first rejected the Council's contention that the parade was "private," holding instead that "the lack of genuine selectivity in choosing participants and sponsors demonstrates that the Parade is a public event." ' Additionally, the court reasoned that because the Parade had travelled the same route along public streets for forty-seven years providing entertainment, amusement and recreation to participants and spectators alike, it fell within the statutory definition of a "public accommodation."'" Finally, unable to "discern any specific expressive purpose which entitled the Parade to protection under the First Amendment," the court rejected the Council's argument that the First Amendment protected its right to control the message of the Parade. 52 Instead, the court found the Council's argument to be a pretext for its position that "GLIB would be excluded because of its values and its message, i.e., its members' sexual orientation." 49. Hurley, 115 S. Ct. at 2342 (citing App. to Pet. for Cert. B27). The trial court dismissed the case against the City of Boston because there was no state action.
50. Id. (citing App. to Pet. for Cert. B6). In support of its conclusion, the Court noted that the Council had no written criteria or particular procedures for accepting applicants, the Council occasionally voted on new applications in batches, the Council had occasionally admitted groups who simply showed up at the Parade without having submitted applications, and the Council did not inquire into the views of any applicants. The Court noted that the only common theme among participants and the sponsors was their public involvement with the Parade. Thus, the trial court concluded that the Council did not have a constitutionally protected First Amendment right and that the Parade was a public recreational event subject to the state public accommodation law. 4 Accordingly, the trial court concluded, and the Supreme Judicial Court of Massachusetts later affirmed, 55 that GLIB was entitled to march in the Parade.
D. The Supreme Court Decision
The United States Supreme Court framed the issue as "whether the requirement to admit a parade contingent expressing a message not of the private organizers' own choosing violates the First Amendment." 56 The United States Supreme Court unanimously answered in the affirmative and held that the state court's application of the state public accommodation law requiring GLIB's inclusion in the Parade violated the Council's First Amendment rights. 57 The Court first determined that a parade is a form of expression, and thus, the Council's message was entitled to constitutional protection. Second, the Court determined that the state public accommodation law was within the state's power and did not violate the Constitution. Finally, the Court determined that to interpret of the state public accommodation law as requiring the veterans to include GLIB within the Parade violated the Council's First Amendment rights.
In the first step of the Court's analysis, it declared that because the word "parade" indicates that the marchers are making some sort of "collective point" to each other as well as spectators, parades are a form of expression and not just motion." Thus, according to the Court, the protection that attaches to a parade includes not only its banners and songs, but also the message intended by its participants."
Examining the expressive value of GLIB's participation in the Parade, the Court noted that GLIB was formed for the very purpose of marching in the Parade to celebrate its members' identity as gay, lesbian or bisexual individuals of Irish descent.' Thus, GLIB's participation was as "equally expressive" as 1993)).
54. Id. 56. Hurley, 115 S. Ct. at 2343. 57. Id. at 2341. As an initial matter, the Court asserted its constitutional duty "to conduct an independent examination of the record as a whole, without deference to the trial court" because "the reaches of the First Amendment are ultimately defimed by the facts it is held to embrace." Id. at 2344.
58. Id. at 2345. 59. Id. The Court also noted other factors which do not affect the protected status of parades: the message need not be narrow or succinct to be entitled to constitutional protection; constitutional protection is not forfeited merely because the speaker combines "multifarious voices" or fails to edit them in such a way as to produce a single message; nor must the speakers' communication be entirely original. Id.
60. Hurley, 115 S. CL at 2346.
other participants. 6 Accordingly, the Court found it "understandable" that GLIB would seek to communicate its ideas in the existing Parade rather than organize its own. 6 ' The Court's second step was to consider Massachusetts' public accommodation law. After summarizing the history of the Massachusetts common law and its later codification, the Court concluded that the state legislature's continued expansion of the common law has lead to the prohibition of discrimination on the basis of "race, color, religious creed, national origin, sex, sexual orientation .... deafness, blindness or any physical or mental disability or ancestry" in "the admission of any person to, or treatment in any place of public accommodation, resort or amusement." 63 The Court found the statute to be within the State's power and inviolate of the First or Fourteenth Amendments."
Furthermore, the Court concluded that, on its face, the statute did not farget speech or discriminate on the basis of content;' rather, the statute focused on prohibiting the act of discrimination against individuals in the provision of publicly available goods, privileges and services. ' Finally, the Court considered the "peculiar way" in which the statute was enforced in this case. 67 The enforcement issue centered on the participation of individuals distinctly identified as gay, lesbian or bisexual, not simply as individuals marching in the parade." According to the Court, because the message of each individual group affects the overall message of the organizers, requiring the Council to permit GLIB to march in the Parade essentially altered the expressive content of the Parade. 69 Thus, the Court concluded that the application of the statute in this case violated the "fundamental rule of protection under the First Amendment, that a speaker has the autonomy to choose the content of his own message." ' 7 The Court distinguished Turner Broadcasting v. FCC which GLIB had relied on two grounds. 7 ' First, the Court rejected GLIB's contention that, like the cable operators in Turner Broadcasting, the Council was merely a "conduit" for speech of parade participants, "rather than itself a speaker" and subsequently without First Amendment protection. 72 The Court rejected GLIB's analogy and The Court further distinguished Turner Broadcasting. The Court reasoned that in the cable operator scenario, there is an inherent possibility of monopolistic autonomy that could result in some speakers being "shut out." ' 74 In the Court's view, it is the existence of this possibility which gives credence to the "government's interest in limiting monopolistic autonomy in order to allow for the survival of all broadcasters who might otherwise be silenced and consequently destroyed." 75 The Court, however, found no comparable assertion in this case; there was no basis for a claim that some speakers would be destroyed in the absence of enforcement of the public accommodation law. 76 The Court did concede that the size and success of the Parade made it an "enviable vehicle" for GLIB, but that fact alone, without more, failed to support a claim that the Council had a monopoly over access to spectators." Finally, the Court noted that since GLIB could presumably organize its own parade, GLIB had not shown that the Council had the capacity to "silence the voice of competing speakers." ' 78 In conclusion, the Court noted that "[w]hen the law is applied to expressive activity in the way it was done here, its apparent object is simply to require speakers to modify the content of their expression to whatever extent beneficiaries of the law choose to alter it with messages of their own."
' While disavowing any particular view as to the Council's message, the Court cautioned that mere disapproval of a private speaker's statement is insufficient for compelling the speaker to alter the message by including one that is more acceptable to others.'
IV. ANALYSIS
All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United In Hurley, the United States Supreme Court held that requiring the Council to include GLIB impermissibly altered the Council's message. Specifically, the Court declared that "one important manifestation of the principle of free speech is that one who chooses to speak may also decide 'what not to say.' ' ,
A. The Reconstruction Amendments: Making Equality the Primary Constitutional Value
In Hurley, the United States Supreme Court held that requiring the Council to include GLIB in the Parade violated the Council's First Amendment right to choose the content of its message. The Court's response is insufficient because it fails to consider the reconceptualization of the First Amendment that occurred as a result of the passage of the Reconstruction Amendments which focused on notions of equality. 84 The Fourteenth Amendment altered the original Constitution and elevated equality to the most important constitutional value.' Thus, within this new paradigm of equality, free speech depends on individuals pos- 85. Rutherford, supra note 84.
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Following the Civil War and the end of slavery, the framers of the Fourteenth Amendment set out to critically alter the original Constitution. 7 With the passage of the Reconstruction Amendments, the very meaning of the Constitution was forever changed. 8 As Professor Jane Rutherford argued, "[a]mendments are more than mere additions to the Constitution. They are, by definition, changes, not addenda. Accordingly, newer amendments change the meaning of the prior document." 87. See supra note 84; For a comprehensive discussion of the nations history in the context of insider/outsider analysis, see Jane Rutherford, supra note 84. In short, Professor Rutherford argues that rejection of the status of outsiders and the desire for fuller participation lead the colonists to revolt and separate from England. Id. Yet, in order to attack the divine right of kings to rule, the colonists had to substantiate their own authority to rule as equal to the monarch's. Id. Thus, asserting their independence from England, the colonists couched their claim in terms of equality and declared that "all Men are created equal." Id.
However, following their success in the Revolutionary War, the founding fathers ceased to view themselves as "outsiders." Id. Indeed, they were now influential and affluent "insiders." id. Thus, their original demand for equality was replaced by a governmental structure that was designed to protect private property and ward off factionalism and individual interests. Id.
Furthermore, while notions of equality were intricately tied to the founding, at the time, women and African-Americans were not only disenfranchised but also considered the property of others. Id. This was quite obviously in contradiction with the notions of equality that had supported the very idea of the social contract. Id. Consequently, egalitarian pressures rose in the form of the abolitionist and women's movements. Id.
88. Rutherford, supra note 84.
Id.
90. Marshall, supra note 84, at 1340. 91. Rutherford, supra note 84.
popular, eccentric, "offensive" speech, and of speech critical not simply of government policies, but also of prevailing social norms.'
Thus, the purpose of the First Amendment should be reinterpreted as providing protection for not only the dominate culture, the "insiders", but also for subordinated groups, the "outsiders."
93 Historically, the people on the outside have primarily been members of racial, religious and ethnic minorities. 94 As outsiders, these people were believed to be "unqualified for full membership in the community of equal citizens." ' Yet, it is only through equal participation that outsiders will ever cross the boundary from the subordinated group to the dominate culture. Only if subordinated groups are permitted equal access and participation in all aspects of the community will their opinions be affirmed as having value and will they be acknowledged as equal members of the community.
Deeply entrenched in a system that subordinates outsiders is the denial of their voice." Silenced, outsiders are prevented from contributing to the social definition of other people as well as their own self-definition. 97 Consequently, outsiders are prevented from participating equally in the community. Hence, when a subordinated group refuses to be silenced and attempts to claim equal citizenship through expression, they threaten the established identities of the individual members of the dominant group. In Hurley, a unanimous Court held that forcing the Council to accept GLIB as a Parade participant impermissibly altered the Council's speech. In effect, the Court made the determination that it was the Council's First Amendment rights that must prevail. In so doing, the Court relegated GLIB, as well as other gay, lesbian and bisexual individuals across the country, to outsider status. In this instance, the Court said that the rights of a small group of gay, lesbian and bi-92. Amar, Missing Amendments, supra note 84 at 152-53. 93. Id. at 153-54. Professor Amar suggests that the paradigm speaker under original First Amendment intent would be someone like John Peter Zenger -a popular publisher intent on establishing sympathy for his anti-government message. On the other hand, the paradigm speaker under the First Amendment reconstructed in notions of equality would be someone like Harriet Beecher Stowe -a cultural outsider whose writings criticized the social order and dominant public opinion.
94 Furthermore, to suggest that GLIB acquire its own permit and hold its own parade marginalizes the value of GLIB's participation while overlooking the significance of the Parade. GLIB's motives for wanting to participate in one of the largest St. Patrick's Day celebrations in the country included the fact that its participants and spectators are comprised of individuals from all walks of the community. GLIB wished to be a part of a common celebration by the community at large. The Court acknowledged this when it stated that it was "understandable" that GLIB would prefer to participate in the Parade rather than seek its own permit. To suggest that GLIB would be just as well off with its own parade ignores the reality that the great cross-section of the community that participates as marchers and spectators would not have been available had GLIB staged a separate parade."
In this instance, the Court has made a value judgement that the Council's First Amendment rights prevail over those of GLIB. Yet, this is contrary to the notions of equality entrenched in the Fourteenth Amendment. The reconceptualization of the First Amendment shifted the focus from protecting the speech of insiders, to protecting the speech of outsiders. Here, it is clearly the members of GLIB who are the outsiders. This determination is important because it is concerned with balancing power, the exclusion of subordinated groups is more problematic than the exclusion of dominate groups because the subordinated groups are already at a power disadvantage."° Accordingly, it is GLIB's First Amendment rights that are entitled to the greatest protection.
V. CONCLUSION The Court's failure to protect the First Amendment rights of a subordinated group, as mandated by the reconceptualization of the First Amendment through the Reconstruction Amendments, draws a line in the sand. In essence, by suggesting that GLIB conduct its own parade, the highest court in the land has said that gays and lesbians have a place, but that place is not as an equal participant within the community. But another court, the Superior Court of Massachusetts said, "[h]istory does not record that St. Patrick limited his ministry to heterosexuals or that General Washington's soldiers were all straight. Inclusiveness should be the hallmark of the Parade."'' "Perhaps it only goes to show that there's a 99. More importantly, the Court gave no guidance as to whether GLIB should be permitted to stage its parade over the traditional route on an alternate day or on the day designated for the Parade but over a different route. Had the Court had in mind the former, it is difficult to imagine a St. Patrick's Day Parade on a day other than the one designated by the city for "official" celebrations. 
